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EDITORIAL NOTES 


THE visit of the Premier of England to President Hoover has attracted 
the attention of the world and well it might. It is not only because it is the 
first time a Premier of that country has visited the United States while in 
office, but the circumstances were unusual and may prove to be of world- 
wide significance. Great interest was manifested by all classes in the fine 
addresses delivered by him before the Senate at Washington and in vari- 
ous other places. He spoke like a man with a heart, who profoundly de- 
sired permanent peace in all the earth and who is willing to use all his in- 
fluence to that end, even to having England surrender some supposed sea 
rights of which Englishmen have so long been proud, and justly so. That 
he placed wreaths of roses on the tomb of General Washington was but an 
added proof that his country had long since forgotten the war with George 
Third and his bad advisers. That he could sit down on a log along the 
Rapidan in Virginia and take counsel of our President showed he was a 
man of the countryside. He was willing to forget that he was not educated 
in any university. When he received a degree from one of our universities 
he said: 


“T never attended a university ; unfortunately, I have had, like so many 
others, to acquire my education in my spare hours after labor for daily 
bread. I hope you never will forget that the finest of educations is that 
which is acquired by toil, labor and saving; not only saving of money, but 
time, which is opportunity. We never acquire anything without purchase, 
without work, effort and sacrifice. High offices in state and high positions 
in business never come as a gift. The way to them is a hard road, for per- 
sons of enduring courage and ability. Education for this is something 
more than mere knowledge—which is an outer ornament. It is something 
which develops character, that makes our beings finer; something that 
assimilates knowledge into reliability and stability. I tell you this from a 
very up and down life. If you have honors you have to bear them with 
sacrifice and labor.” 


That is the kind of talk Americans like to hear. It bespeaks good 
Scotch blood. That he will accomplish at the January conference of the 
leading navy-strong nations the object of his and President Hoover’s de- 
sire everybody should hope. His view that as one result a war between 
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England and America is “impossible,” is saying much, but if five nations 
will agree to the same view toward each other and will practically go far 
enough to assure it, it will quite certainly lead to peace from future wars. 





Aside from the January meeting of the “Great Powers,” a fine step 
toward peace will be taken when President Hoover lays before the Senate 
at its December meeting the proposition for the United States to join in 
the World Court, accepting the Root Protocol just as it has been accepted 
by more than fifty nations. Of course the Senate will debate it; of course 
some, perhaps many of the chronic “kickers” there will submit reasons 
why we should continue to stand aloof from that Court. But it would 
seem as if public sentiment will force even that strange, at times very 
selfish, body to ratify the proposition and bring us into line with the 
enlightened sentiment of the world. The fifth reservation in the Protocol, 
as drawn by Mr. Root himself, shows clearly that there is nothing in the 
constitution of the Court, or its connection with the League of Nations, 
containing anything of which this country need stand in fear. It reads: 


“Article V—The Court shall not render such an advisory opinion on 
any matter in which the United States has or claims an interest until full 
notice shall have been given the United States, and exchange of views shall 
have taken place between the United States and all other nations interested, 
and any objection of the United States shall have the same force as would 
have an objection from any member of the Council of the League.” 


We shall now await with interest to see what the United States Senate 
will do. 





Referring to the League of Nations it is patent that it has accomplish- 
ed a great deal of good in the ten years of its existence, although our own 
nation still stands aloof from it. The demand has been insistent and 
world-wide that the people of all lands “should demand that their states- 
men and legislators conduct policies of government in harmony with the 
agreements they have entered into, and restrain physical violence as an 
international crime”—to use the language of Dr. S. Parkes Cadman in 
opening the last League Assembly in Geneva. Some wars have already 
been stopped at their threshold by the League, and others are likely to be. 
Our connection with that League may be postponed while Europe has not 
more fully settled down on a peace basis, with the many prejudices against 
each other overcome, but it will come. The world is getting ready for 
one united push toward a conquest of peace that will be permanent. 





A good deal of discussion and much protest has followed the an- 
nouncement of the United States District Attorney for New Jersey to re- 
move his official offices from Newark to Trenton. There are things to be 
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said on both sides, but it is to be remembered that Trenton is the capital 
of the State and is likely to remain so; that danger of transmitting im- 
portant documents and evidence through the mails from Newark to Tren- 
ton is great; that the most important branch of the service is necessarily 
at the capital seat; and these considerations are entitled to due weight. 
The government at Washington has approved the move, and must have 
considered the reasons for it weighty and conclusive. Wherever the Dis- 
trist Attorney has his headquarters there will be inconveniences to hun- 
dreds of lawyers. If, on trial, the Trenton project does not succeed, some 
future attorney will take the offices back to Newark, and time will tell 
which place accommodates public business most. 





That riot of spectators at a boxing contest in Newark recently only 
goes to show that boxing bouts in public halls bode little good for public 
morals. Legalizing horse-race gambling was bad enough, but we see little 
difference between it and the excitement and betting at boxing rings. The 
law should forbid them in the interest of good morals. They are not good 
athletic games. They are not a “sport” that attracts to it the better ele- 
ments of society or of the State. 





One of our State newspapers suggests that at every Legislative ses- 
sion everything said should be stenographically taken down and officially 
published, so that all voters interested enough to secure a copy could fol- 
low up what their representatives say concerning any proposed measure. 
The idea is good enough in itself, but we suspect few Senators and fewer 
Assemblymen would support it. The cost would be great, but it might 
be minimized beyond expectations by many thereafter voting on bills with- 
out any speeches on them pro or con. We venture to say that some legis- 
lators would seriously object to show their onesidedness, or ignorance, or 
evident sympathy with lobbyists’ proposals concerning important and un- 
important measures and would keep still; this would surely be of public 
benefit. We renew our hope that at no distant day the Legislative sessions 
will be biennial, and then that the publicity alluded to be carried out. 





Whatever may have been the demand for the hastening of the busi- 
ness of the Courts in first-class counties, we cannot see that the Act of 
April 1, 1929, proposing to amend an Act of March 23, 1900, justified the 
Governor in approving the bill and appointing such Judges. This amend- 
atory Act must have been intended to amend the supplementary Act of 
1908 (Laws, p. 33), and this it does not do. There was a botch in it 
which should have led the Governor to return the bill for correction in- 
stead of approving and acting upon it. It does seem to us that the Su- 
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preme Court cannot uphold it, and no doubt it will be tested. This is not 
to say that more Judges were not needed in some portions of the arbitrary 
class of from 190,000 to 400,000 inhabitants, but certainly the classifica- 
tion is arbitrary and affects some counties where the need for new Com- 
mon Pleas Judges has not been made apparent. 





There is only one way in which to prevent the hold-up of large pay- 
rolls in manufacturies and similar institutions, and that is to have the 
law permit the payment of wages by checks. When that practice was in 
vogue by the large corporations the influence of labor organizations was 
thrown against it, and in 1896 the Act was passed which, as amended 
since, requires wages to be paid in “lawful money of the United States,” 
It may be said, as was said, that it made trouble to employés to get checks 
cashed at banks and more work for the banks, but such is incomparable 
with the loss of thousands of dollars by highwaymen of this day. 





Judge Donges, of Camden, was right, of course, in not permitting 
jurymen to be excused at haphazard during Terms of Court so as to at- 
tend to business at home. Says the press account, which calls the jury con- 
cerned “a millionaire jury:” 


“Criticism by some of the jurors of the system that wastes so much 
of their time met with sympathy, but that’s all, from Circuit Court Judge 
Ralph W. E. Donges yesterday. Jurors declared they should be allowed 
to attend to business while not actually trying cases. One of them, Clin- 
ton L. Bardo, President of the New York Shipbuilding Company, earned 
his $5 jury pay by sitting on a jury that returned a verdict in five minutes 
against a man accused of deserting his wife. ‘I am very sorry the jury- 
men had to sit around so long,’ Judge Donges said, ‘but it can’t be helped. 
We can’t select one jury and let the rest of the jurors go home. It’s true 
they have to sit around idle, but so do the litigants in other cases.’ ” 


The answer to these problems will come when jury trials are less fre- 
quent, and more cases are heard without a jury. 





The letter from the leading director of the League of Municipalities 
in this State to the Mayor of Bound Brook, published in another part of 
this JOURNAL, gives conclusive reasons why municipal clerks and many 
other municipal and even county officials should be classed under the 
Tenure of Office Act. If Civil Service is to be really effective it must not 
be as circumscribed as it has been. As it is now, voters are often inclined 
not to act favorably on a proposition to place officers of their municipality 
under the Act. The letter should be carefully read and digested, and it is 
to be hoped that counsels of municipal boards will lend their influence 
toward the end proposed. 
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One of the Bar Associations of this State has put out a “Schedule of 
Minimum Fees” adopted by it, three items of which are as follows: “Draw- 
ing deeds, $10; drawing bond and mortgage, $15; drawing chattel mort- 
gage, $25.” Inquiring what was the reason for such a distinction, a prom- 
inent member of the same Bar said: “No good reason. As a rule chattel 
mortgages are given by the poorer classes in the community, and they 
often cannot afford and ought not to pay two-and-a-half times as much 
for such a mortgage as a deed, or $10 more than for both a bond and a 
mortgage.” His logic would seem to be unanswerable. 





“Bulletin No. 2311 of the Carnegie Foundation for the Advancement 
of Science” may be very distasteful to some colleges and universities, but 
it has a good deal of meat in it. The commercialism incident to certain 
athletic games as concerns the games themselves and the athletes who are 
helped in college by outside attendants at the games is deserving of honest 
study rather than of offhand approval or denial by the heads of such in- 
stitutions. 





That glaring headlights on automobiles continue to be responsible 
for many accidents and deaths is certain. The recent case in a nearby 


county is only one of many instances somewhat similar, if not always so 
tragic. The tire on a machine went flat on a public road during a dark 
evening. The car was stopped on the right side of the highway. Persons 
in a car coming in an opposite direction stopped to give and did give as- 
sistance. While the two groups of passengers and drivers were discuss- 
ing just what to do, ‘another car came along and plunged into the group 
of men. The reason given was that the glaring lights of the second car, 
fronting the third oncoming car, so blinded the driver of the third car 
that he could not see the men standing in the road and the darkness. He 
may have been right. At all events two men in the road were killed, 
three had compound fractures of the limbs, one had an artery of the right 
leg severed, and another was badly affected by shock. Commissioner Dill 
has performed his duty in calling attention to glaring lights and the law 
forbids them, but what policeman in our cities, boroughs and towns carry 
out the law’s obligations? Who are arrested when they pass through 
our streets with these bright, dazzling lights on their machines! We ob- 
serve such lights, which go through our thoroughfares every night, and 
still the same are continued right along, with none to molest the drivers 
until an accident comes, when it is too late to save the public from injuries. 





The “United States Law Review” calls attention to some unusual 
punishments inflicted by Judges in some of our States. It instances these, 
among others: 
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“One newspaper item tells us that a magistrate recently ordered an 
incorrigible boy to be spanked in Court. By another Judge, a group of 
juvenile offenders were directed to attend church regularly for six months 
and read certain edifying books, with the warning that the Judge would 
consult with the parson and the village librarian to find out whether the 
sentence was being obeyed. Another magistrate ordered a defendant 
charged with cruelty to his horse to spend two nights in the horse’s stall 
while he turned out the overworked and underfed animal to pasture. A 
husband charged with beating his wife, who offered forgiveness, was sen- 
tenced to kiss his amiable spouse and apologize to her in open Court. ... 
One of the most difficult sentences which has come to recent notice was 
pronounced upon a New York bigamist named Bruno, who was ordered to 
support two sets of wives and children on a salary of $50 a week, under 
penalty of being sent to Sing Sing prison for a term of years if he failed 
to do so.” 


How many such sentences would stand an appeal in New Jersey it is 
not difficult to surmise. 





“Charlotte, N. C., Sept. 9—A juror turned into a raving maniac to- 
day brought an abrupt end to the trial of sixteen Communists and strikers 
for the murder of Chief of Police O. F. Aderholdt of Gastonia. Judge 
M. V. Barnhill, after listening to evidence on the juror’s condition, found 
him suffering from an ‘acute attack of emotional insanity’ and pronounced 


the case a mistrial. It will be tried again before another jury on Sept. 30, 
with Judge Barnhill presiding.”—Press Report. 

This could not have occurred if the Practice Act of that State per- 
mitted the remaining jurors to render a verdict, or if in all cases a three- 
quarters’ jury could render a verdict. 





Dr. Carlos E. Godfrey, Director of the Public Record office, has 
issued a small circular detailing in tables the great increase in the record 
books of deeds and mortgages in all the counties of the State. It shows 
that, while ten years ago there were 18,604 deed and mortgage books in 
the clerks’ (or registers’) offices, now there were 28,501, or over 53 per 
cent. increase. In fact the growth within four years has exceeded 20 per 
cent. These and other figures show the growing importance of this class 
of our public records, which must also be an index to general increased 
business activities. 
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OPENING OF THE U. S. SUPREME COURT 


The Supreme Court of the United States is the only branch of the 
government which has preserved unchanged the pomp and panoply it 
adopted in the first days of the Republic. In dignity and decorum it sur- 
passes all other tribunals of the nation, and Chief Justice Taft in recent 
years has taken steps to preserve this aura of solemn respect for law, 
despite the Court’s own rough treatment of some legislation. 

The Justices are probably the most punctual men in official life. 
During the Court’s seven-month term, the nine men arrive at the capitol 
from their combined homes and offices almost invariably at a few minutes 
before noon, and tardiness of any member, except for illness, is very rare. 

The Court opens its sessions always on the stroke of noon. The Jus- 
tices, in business clothes, arrive by automobile at their special revolving- 
door, located on the ground floor of the capitol at the point where George 
Washington laid the building’s cornerstone 130 years ago. Passing the 
bronze tablet marking this spot, and a watchful capitol policeman, the 
Justices enter a tiny, brass-trimmed elevator, which carries them one by 
one, or two by two, unless it is the Chief Justice, up to the second floor, 
on which the courtroom is located. 

From the elevator, the Justices walk through crowds of tourists, un- 
garded but watched by the capitol police, across the corridor to the rob- 
ing-room, which is adjacent to the office of Clerk Charles Elmore Cropley 
and across the corridor from the courtroom. A negro attendant drapes on 
them their long, black, tailored, silk robes, and the Chief Justice may 
confer meanwhile with Court attaches, or give instruction to Clerk Crop- 
ley. 

A minute before noon, four attendants block off the public corridor 
with red velvet ropes, and the Justices cross to an anteroom on the north 
side of the courtroom, in this order: Taft, Holmes, Van Devanter, 
Brandeis, Butler, Stone, McReynolds, Sutherland, Sanford. 

Inside the half-domed courtroom, morning-coated, striped-trousered 
attaches take their posts. Clerk Cropley and his deputy, Reginald Dilli, 
both youthful, very erect, stand at their desks at the north end of the 
long bench on which the Judges sit. Marshal Frank Key Green, short, 
vigilant, and his assistant, Thomas E. Waggaman, most erect of all, are 
at the south end. 

A page-boy flashes a light over the side-door at the side of the court- 
room, and Crier Waggaman bangs his gavel, once, sharply, signalling all 
to arise. Newspapermen sitting directly under the bench, and others in 
the rear “pews,” lawyers all over the semi-circular room, and tourists, all 
stand. As the Chief Justice’s form fills the door, Waggaman announces: 
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“The Honorable, the Chief Justice, and (as the others enter) the As- 
sociate Justices of the Supreme Court of the United States.” 

The crier pauses. The first three Justices pass behind a great red- 
robed panel which screens off the room behind the raised bench, and 
pause, to allow the second trio to pass them and walk around them to the 
back of the south end of the bench. The last three stop by the clerk’s 
desk, where Clerks Cropley and Dilli have been nodding to each of the 
nine as they passed. 

Then, all together, the nine walk to their special places on the long 
rostrum. Chief Justice Taft has the center seat. The senior of the eight 
Associate Justices, Oliver Wendell Holmes, a famous lawyer for half a 
century is at his immediate right. The next senior, Willis Van Devanter, 
appointed to the Court by Taft when President, is at Taft’s left. The 
succession in order of service continues: McReynolds at Holmes’ right, 
Brandeis at Van Devanter’s left, Sutherland at McReynolds’ right, Stone 
at Brandeis’ left, Sanford on the left end and Harlan Fiske Stone on the 
right end. 

Pages push up the huge, black, leather chairs. The Court bows to 
the Bar, and the lawyers return the cordial nods. 

“Oyez, oyez, oyez,” the crier shouts. “All persons having business 
before the Honorable, the Supreme Court of the United States, are ad- 
monished to draw near and give their attention, for the Court is now 
sitting. God save the United States and this Honorable Court.” 

Crier Waggaman strikes the desk once with his gavel, and the Court 
and audience sit. 





TENURE OF OFFICE IN MUNICIPAL GOVERNMENT’ 


The Mayor of Bound Brook last month saw fit to enlighten his con- 
stituents on his grounds for making an appointment which, he knew, 
would bring the appointee under the Tenure of Office Act of 1927. He 
stated why he was about to reappoint a certain officer who, having previ- 
ously held the same position for five years, would now be unremovable 
except for good cause “after a fair and impartial trial,” and published a 
letter that fully upheld the law. The following is the letter from the 
League of Municipalities, which backed up the new measure and which 
gives views that may not be fully understood: 

“My dear Mayor: 

“I have your inquiry as to the attitude of the League toward tenure 
of office for municipal clerks and the reason for the same. 

“In reply I would say that tenure of office was granted to municipal 
clerks after five years satisfactory service—Chapter 135 P. L. 1927. For 


‘See brief Editorial comment on this subject on page 324. 
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a number of years we have had a Legislative Committee representing the 
League composed entirely of municipal attorneys. This Committee studies 
all bills affecting municipalities, reaches decisions on same and reports 
currently to the member municipalities. 

“Our Legislative Committee disapproved of a good many tenure of 
office bills in past years. Two years ago, however, they took a different 
attitude toward the tenure bill for municipal clerks. They felt that the 
clerks were in many cases the custodians of a great fund of knowledge 
about past municipal policies and affairs and that these positions should 
not change hands except in case of utter incompetence. As the tenure did 
not take effect except after five years service and as the clerks could be 
removed on charges, they decided to support this bill. 

“Personally, I have had the feeling that there are a few key positions 
in a municipal administration which are of a purely administrative charac- 
ter, not of a policy determining nature which ought to be removed from 
the vicissitudes of political appointment. I do not believe that the munici- 
pal engineer or attorney are in this class. I have felt that the municipal 
clerk, tax collector and treasurer are in that class. I have in mind the 
British Civil Service in which there is a great permanent administrative 
machine and only the cabinet members and departmental heads change 
with the elections. 

“As a student of municipal affairs I have long since come to the con- 
clusion, that our American municipalities suffer from too frequent changes 
in the personnel of their officers, big and little. No one, with the best 
interests of the taxpayers at heart, is retained long enough in office to per- 
mit any demonstration of anything worthwhile. 

“The large corporations of America do not make such frequent 
changes, and the same principles are involved in municipal corporations. 
The cry goes forth from the citizens, ‘why not conduct the municipal 
affairs as you would your private business.’ The answer is ‘too much 
politics.’ There is no politics involved in a Tenure of Office Act. 

“T have on several occasions discussed the tenure of office principle 
with Mr. Messick, Secretary of the State Civil Service Commission, as my 
original idea was unfavorable to the tenure principle. Mr. Messick is a 
close student of civil service and personnel problems throughout the coun- 
try. His view is that the tenure of office principle ought to be extended 
throughout the administration of the State, county and municipal govern- 
ments so that removals from office will not be made for political reasons 
and the employés can perform their duties efficiently without fear or faver 
and without regard to the political effects of the performance of their 
duties as they see best. At the same time that the removal from the service 
is made less easy and arbitrary, there should be a corresponding protec- 
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tion in making entrance to the public service dependent on merit and ability 
rather than on whim. This is fairly well taken care of by the provision of 
the 1927 Act that tenure will not be granted except after five years satis- 
factory service. If a man is inefficient and does not deserve the position 
it will readily appear during the five years. Of course, in cases of gross 
incompetency and dishonesty which after all are not likely to appear after 
five years of trial, an employé can still be removed by preferring charges 
and granting a public hearing. 

“T have now given you my personal opinion as well as the opinions 
which motivated our Legislative Committee in approving the Tenure of 
Office Act for municipal clerks. I might say that this Act has been upheld 
by the Courts in two cases within the last year and its validity seems well 
established. I might also say that tenure of office has been granted by the 
Legislature to approximately twenty other positions in the municipal ser- 
vice, many of which do not deserve this protection from the standpoint of 
good government nearly so much as the clerks. 

“Yours very truly, 
“SEDLEY H. PHINNEY, 
“Director.” 





THE LONG STEP IN JURY TRIAL REFORM 





The Colorado Supreme Court has recently adopted the following 
rule, which clarifies the power of the trial Judge: 


14b. CoMMENTs By District JUDGES ON EvipeNcE. The rules gov- 
erning comments by district judges on evidence shall be those now in force 
in the United States District Courts. 


It may be said that while this rule may work a profound change in 
practice it does not mark a change in the law. It is a declaration of judi- 
cial power, rather than an extension. As appears in an article in our 
June number, entitled “Should Court Advise Jury as to Facts?” the us- 
ual prohibition against comment on the evidence prevailed in the Colorado 
trial Courts from 1861 to 1877, when the text was altered to read: 


Before the argument is begun the Court shall give such instructions 
upon the law to the jury as may be necessary, which instructions shall be 
in writing and signed by the Judge. 

The deliberate omission of the former prohibition against comment 
on the evidence justifies the assumption that the Legislature intended to re- 
move the limitation, but Bench and Bar had become accustomed to the 
gag and no change in practice resulted. Doubtless most lawyers and 
Judges have believed that the former limitation was in effect in law as 
it was in custom. Our article quoted former Justice John H. Denison, of 
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the Supreme Court, in part. Since the publication of his article in “Dicta,” 
the organ of the Denver Bar Association, the declaratory rule above quoted 
was adopted. The Colorado departure, and the recent Michigan Act con- 
ferring this power of comment in criminal trials makes it appear that it is 
by no means impossible to return to the common law powers of the Judge 
in jury trials. This will depend in considerable measure upon the experi- 
ence to be had in the few States where the trial Courts possess and utilize 
the power. 

There is, of course, but one real argument against freedom on the 
part of the trial Judge to charge the jury, which is that the power is one 
likely to result in abuse owing to the lack of impartiality and good judg- 
ment which are the very essence of the judicial function. As to this a 
great deal could be said. But the history of the departure from the old 
rule in our States, set forth very fully in the article entitled, “Province of 
the Judge in Trials,” published in this Journal, Vol. XII, No. 3, gives great 
assurance. Our Judges are not like those of one hundred years ago. 
Whatever the mistakes that we have made, however great our blundering 
in judicial procedure and administration, we have raised judicial standards 
and practices immeasurably over those that prevailed when legislatures, 
dominated by politicians of the Bar, imposed a gag on trial Judges. We 
recognize this in restoring rule-making power to the Courts. There is al- 
ways, and must be, regardless of any hampering rules, the possibility that 
Judges will fail to function properly. But Judges have in some States so 
acquitted themselves in respect to charging juries as to have escaped criti- 
cism, and the Judges to whom the power is now restored will be especially 
heedful of good manners. And we should not take the position that it is 
better for ninety-nine capable Judges to be muzzled than for one Judge to 
be guilty of reversible error.—Journal of American Judicature. 





McINERNEY v. FRUEHOLZ, ET AL. 





(N. J. Supreme Court, Hudson Circuit, Oct. 2, 1929) 

Negligence—Sidewalk Law—Damages Sought for Injuries by Falling 

Case of Catherine McInerney and John McInerney, Plaintiffs, against 
Herman Frueholz and others, Defendants. 

Plaintiffs sued Captain Herman Frueholz and also Frances Dunn, 
Bertha Wilams, Josephine Hamfeld and others for $80,000 damages, 
claiming that Catherine McInerney had fallen on the sidewalk of defend- 
ants, sustaining severe injuries. The case was tried before a jury at 
Jersey City for two days, and ended in a verdict in favor of the defend- 
ants. Mr. Edward Stover, of Hoboken, was attorney for some of the 
defendants, and Mr. Harlan Besson, of Hoboken, represented one of the 
other defendants. The plaintiffs were represented by 
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CHARGE TO JURY 


ACKERSON, J.: This action is brought by Catherine Mc- 
Inerney and John McInerney, her husband, as plaintiffs against Herman, 
Frueholz, Frances Dunn, Bertha Wilams, Joseph Hamfeld and Made- 
line Gibson, as defendants, to recover for damages alleged to have grown 
out of an accident in which it is claimed that Mrs. McInerney fell be- 
cause of a defect or hole in the sidewalk in front of the property of these 
defendants, known as 523 Newark Street, in the City of Hoboken, a city 
of the second class¢in this State. 

It is claimed that this accident occurred between midnight and one 
o’clock in the morning of January 21st, 1928, and the plaintiff has pro- 
duced witnesses here in an effort to prove that Mrs. McInerney, while 
proceeding along this street-—there having been a flurry of snow sometime 
during the evening—stepped into a depression or a hole in front of these 
defendants’ property. 

Now, the action is brought, as has been stated in the course of coun- 
sel’s summation, in two counts, as we call it in the law; that is, two causes 
of action are attempted to be set up. The first count charges the defend- 
ants with having either created or maintained a nuisance on the sidewalk 
in front of this specific property—and the plaintiffs must necessarily be 
bound and limited to the charges set forth in the complaint; that on said 
date, namely, January 21st, 1928, the said defendants and each and all of 
them maintained and permitted to be maintained a public nuisance in and 
upon said premises and immediately in front of said premises, by permit- 
ting and allowing a dangerous hole or excavation to remain in the side- 
walk immediately in front thereof. 

Gentlemen, a nuisance is defined in the law, with reference to a con- 
dition existing or alleged to exist upon a sidewalk, as any obstruction or 
defect which is inherently dangerous so as to render the sidewalk danger- 
ous to the travelling public. That is the charge that is made in the first 
count. 

In the second count the charge is negligence, and in subdivision “A” 
of the specific charges of negligence—and that is the only subdivision 
which seems to have any basis in law—we find that the charge is this: 
That the referred-to defendants, and each of them, collectively and in- 
dividually, or by their agents or servants, dug and excavated a section of 
the sidewalk immediately in front of the aforesaid premises and failed to 
properly fill said excavation after they had accomplished purposes un- 
known to the said plaintiffs. 

Negligence, gentlemen, means that there has been, or that it is 
charged that there has been, a failure to perform some duty which one 
person owed to another; and in fact it might be said with respect to 
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nuisance and with respect to negligence that they both arise out of a fail- 
ure to perform some duty which one person owes to another; and it is 
for the purpose of laying down for your guidance the duty, if any, that 
was expected of these defendants that I shall proceed to give you the rules 
of law applicable to this case. But, at the very outset, gentlemen, you 
must keep in mind that the plaintiffs here, having charged in one count 
that these defendants maintained a nuisance, and in the second count 
having declared that they were negligent, the duty rests upon them of 
proving to your satisfaction by a fair preponderance of the evidence in 
this case that these defendants, or one of these defendants acting for and 
on behalf of them within the scope of the authority given by the others to 
that one, did create a nuisance, or was negligent with respect to some 
duty, limited by the charges in the complaint, which they owed to the 
plaintiffs. 

Now, when we say the proof must be by a fair preponderance of the 
evidence, we do not necessarily mean the greater number of witnesses on 
one side or on the other, but we do mean the greater weight of the testi- 
mony. The reference, you see, gentlemen, is to the quality of the proof 
rather than to the quantity of it. 

At the very beginning the thing that you will have to investigate is 
whether or not Mrs. McInerney fell because of a defect in the sidewalk 
in front of 523 Newark Street, Hoboken; and the plaintiffs must prove 
that she did by a fair preponderance of the evidence. If she did fall 
there, then the inquiry will be: Was it because of some breach or fail- 
ure of duty on the part of these defendants? 

Now, gentlemen, it is very, very essential that you keep in mind and 
remember throughout your deliberations on this case that an abutting 
owner on a highway and street as such owes no duty whatever to maintain 
or keep it in repair—that is, the street or the sidewalk in front of the 
house or premises—and he is not responsible for any defects therein which 
are not caused by his own wrong. I know that there is a general impres- 
sion among laymen not familiar with rules of law that if a person owns 
a house and the sidewalk in front thereof wears out through ordinary 
travel, or because someone else sees fit to drive on it and break it up, that 
there is a duty on the part of the householder to repair it. Gentlemen, 
there is no such law. It is not ncessary, it seems to me, to go into the rea- 
sons for it, but briefly I might say the law considers that the sidewalk and 
the street are matters which concern the public government, and while 
the public government may require a property owner to build a sidewalk, 
or may impose by ordinance a penalty upon that owner for failure to main- 
tain that sidewalk, mere failure to do that thing, although there may be 
an ordinance to that effect, does not give a private right of action to any 
one who may be injured by failure to live up to that ordinance. 
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Gentlemen, something has been said about snow and ice upon the 
sidewalk, and I want to say to you that if, in this case, you believe from 
the evidence that has been produced that this woman did not fall because 
of a depression or a hole or defect in the sidewalk, but that she fell because 
of the accumulation of ice or snow, you would have to give a verdict in 
favor of these defendants and against the plaintiffs, because there is no 
duty—now, mark you this—on the part of owners of real estate to remove 
ice or snow that accumulates on the sidewalk from natural causes. That 
may surprise you also, but there is no such law, and the sidewalk may be 
ever so slippery because of sleet or rain or snow, and dozens may be in- 
jured because thereof, and there may be an ordinance on the city books re- 
quiring the removal of ice or snow by the owner within a certain number 
of hours after its accumulation, nevertheless, a failure to observe that duty 
or that ordinance would give no right to the person who might be injured 
by sliding or falling because of the accumulation of ice or snow from 
natural causes. 

Gentlemen, you can’t remake the law. You may disagree with that 
principle of law, but you can’t change it; you have to apply the law as 
you find it. 

Now, something has been said—I am bringing these things out so that 
you may have, by way of illustration, a clear application of the principle I 
am now laying down—something has been said about a wagon having 
broken the concrete that originally surfaced this square where it is claimed 
this woman plaintiff fell. Had these owners—if that is the fact—allowed 
that broken condition to continue down unto this day, and dozens of people 
had fallen in that hole caused by somebody other than these defendants or 
their agents driving over the sidewalk, there would be no cause of action 
on the part of the ones so injured against the property owners, because 
there is no duty resting upon the property owner to repair the sidewalk 
in front of his premises which may have worn out through the use by 
pedestrians, or through some fault other than that of the owner of the 
property himself. If, however, an abutting owner for his private ends 
undertakes to place something in or on the sidewalk, or to disturb its 
permanent condition so that neglect in so doing will render the way unsafe 
for the travelling public, he is bound to exercise reasonable care ; such care 
as a reasonably prudent person would have exercised under the same cir- 
cumstances to prevent its becoming dangerous. If an excavation is made 
in a public sidewalk by an abutting owner, even for the benefit of his 
property, he is bound to restore the sidewalk to its normal condition ; not 
necessarily of the same materials, but to restore it to its normal level and 
regular condition, and to take care of it so far as the public’s rights are 
concerned until the restoration is permanent. The obligation to make a 
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permanent restoration under such circumstances being imposed on such 
property owner, he is bound to use reasonable care during the process of 
restoration to see that persons travelling on said sidewalk come to no harm 
by reason of its defective condition, if any. 

And so, in this case which we are trying, if Mrs. McInerney fell be- 
cause of a defect or hole in the sidewalk in front of 523 Newark Street, 
Hoboken, that alone would not be sufficient to impose liability upon these 
defendants. It must further appear to your satisfaction by a fair pre- 
ponderance of the evidence in this case that the defect, if any—within 
the limitations which the plaintiffs have themselves set up in their com- 
plaint—was due to the affirmative act or fault of the defendants. Mere 
failure, gentlemen, to repair the sidewalk, if the condition complained of 
was caused by natural wear and tear or by the act of someone else for 
whom these defendants were not responsible, would impose no liability 
upon them. 

If, however, you find that Mr. Frueholz dug up or caused to be dug 
up a section of the sidewalk and left it in a condition dangerous to the 
passing public, and, as the proximate result of such condition so created 
by the defendant—if it was—Mrs. McInerney fell and was injured, the 
defendants would be liable, unless she was guilty of contributory negli- 
gence. Furthermore, gentlemen, if you find that the defendants, or one 
of them acting for the others, dug up or caused a portion of said side- 
walk to be dug up and then filled it up again, and negligently failed to 
properly do the filling so that it settled because of the defendants’ im- 
proper filling, and not from natural wear and tear, or causes for which 
the defendants were not at fault, and as a proximate result thereof Mrs. 
McInerney fell and was injured, the defendants would be liable, unless 
the plaintiff was guilty of contributory negligence. 

In other words, although the defendants are not required to repair 
the sidewalk for defects due to wear and tear, or to the fault of someone 
over whom they have no control, nevertheless, if they did assume, mark 
you, to excavate or change the condition of the sidewalk, they were re- 
quired to exercise reasonable care to see that they did not thereby render 
the sidewalk dangerous to pedestrians who might walk thereon, and they 
were required to do the work in a reasonably careful manner. If they 
failed in this respect, and as the proximate result thereof Mrs. McInerney 
was injured, they would be liable, unless she was guilty of contributory 
negligence. 

Now, remember this, however, if the defendants did excavate in the 
sidewalk, but filled the same up in a proper manner and it regained its 
former permanent condition, and later, through no fault of the defend- 
ants, a defect or a condition of disrepair arose in that place which had 
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been thus properly repaired, there would be no liability on the part of the 
defendants, because the original rule would apply again. 

Now, mark you, as a resumé of what I have said, these plaintiffs 
must satisfy you by a fair preponderance of the evidence that this woman 
plaintiff fell where she said she fell because of what she says caused her 
to fall; in other words, because of a defect in the pavement in front of 
this property of the defendants. If she fell somewhere else, of course 
they could not be charged with any liability, or, if she fell there, but it 
was not because of a depression or a lowered section of the sidewalk, but 
through some other cause, such as, for example, slipping or sliding on 
snow or ice, there would be no right to recover. 

Gentlemen, if you find that the defendants here are guilty of main- 
taining a nuisance, or they were negligent within the rules that I have 
given you, then you have to determine whether such nuisance or negli- 
gence was the proximate cause of this woman’s fall. 

By proximate cause we mean the cause which naturally and prob- 
ably, speaking generally, and in the ordinary course of events would have 
been expected to bring about the thing that happened. It is the moving 
efficient cause of an accident. 

If you should find that the defendants here with respect to this side- 
walk were in some respect negligent, but that particular fault was not 
the proximate cause of the accident, there could be no recovery. Re- 
ferring back to the illustration I gave: If this sidewalk was defective, 
as charged, but this woman fell because of slipping on something else and 
not because of the defect, if there was a defect, you can well see that you 
could not charge liability under such circumstances. So that you must 
couple up either negligence or a nuisance with proximate cause, and the 
two must exist together or else plaintiffs’ case must fail. 

Now, if you find that these defendants either created a nuisance upon 
the sidewalk, or were negligent in the respect charged in the complaint as 
limited in its application by the Court, then you will have to determine, 
gentlemen, before you can impose liability, whether or not Mrs. MclIner- 
ney was guilty of contributory negligence. That is raised as a defense by 
all of these defendants; therefore the duty rests upon them of proving 
that, or making it out, as we say, to your satisfaction by a fair preponder- 
ance of all of the evidence in this case. That does not mean just the evi- 
dence produced by the defendants, but by all the testimony that has been 
produced. 

This woman was a pedestrian along a highway, and, even though it 
was in the middle of the night, that does not absolve her from all duty of 
care. She was required, gentlemen, to use reasonable care for her own 
safety, and while it is true—and it is well settled as has been said by the 
leading case in our Court—that the travelling public have a right to pre- 
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sume that there is no dangerous impediment on the highway in the absence 
of any notice to the contrary, nevertheless that does not absolve them from 
the duty of exercising reasonable care, and, if you should find from any 
testimony in this case that the plaintiff before she fell had knowledge of 
the condition that was in front of her—if there was such a condition—and 
if it was open and obvious to her sight so that she could not help but see it, 
she was bound to use reasonable care to avoid danger to herself ; and if she 
was guilty of negligence in that respect and she thereby contributed in any 
degree to the happening of this accident, that would bar a recovery by her 
and her husband, even though you should also find that these defendants 
were negligent, and even if they were more negligent than she was, because 
you are not privileged to weigh the relative degrees of negligence in a case 
such as this, which is equivalent to saying that if the defendants here and 
this woman here were both negligent, although in unequal degrees, but they 
nevertheless contributed to the happening of this accident, you would have 
to bring in a verdict in favor of the defendants and against the plaintiffs, 
a verdict of no cause of action. But if, on the other hand, you find that 
the plaintiffs have satisfied you by a fair preponderance of the evidence 
here that the defendants were guilty of maintaining a nuisance, or were 
guilty of negligence within the rules that I have given you, and that such 
nuisance or negligence was the proximate cause of the accident, and you 
further find that Mrs. McInerney was free from contributory negligence, 
then she and her husband should have a verdict against these defendants, 
and if that is the result you reach she is entitled to be compensated for the 
injuries personally sustained by her as the natural, proximate result of this 
accident, the duty resting upon the plaintiffs of proving their damages to 
your satisfaction by a fair preponderance of the evidence. 

Fair compensation to this woman would include compensation for any 
pain or suffering which she may have undergone, if she did experience pain 
and suffering. It would include compensation for any disability which she 
sustained because of this accident. There is testimony in the case that she 
sustained a fracture of the hip bone and that she was taken to the hospital 
and was there for a time; that it was put in a plaster cast and later was put 
in a brace, which has been put in evidence here before you, and that she 
has been obliged to use it for a time. I do not recall the testimony in 
that respect, but you will be governed by your own recollection of the 
testimony throughout the case. There is testimony that she wore a shoe 
with a special mechanical device, and that she has sustained a shortening 
of this right leg. If those things are true, or for such of those things as 
are true, she is entitled to be compensated. It is also in the case—I under- 
stand the doctors on both sides admit—that there has been a loss of func- 
tion in this leg of a certain degree and that that is permanent. Now, if that 
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is true, she is entitled to be compensated for such permanent injury to the 
extent that she is, if she is permanently injured. 

Now, with respect to her husband, if he is entitled to recover, he is 
entitled to be compensated for any loss of services of his wife; the com- 
panionship and help about the house that a married woman normally 
gives to her husband. If he has been deprived of that because of this ac- 
cident he is entitled to be compensated for it. He also is entitled to be 
compensated for the reasonable expenses necessary and reasonably in- 
curred by him in an effort to cure his wife of her injuries. The duty rests 
upon him of furnishing them to her, and, if he has had to do it because of 
any fault of these defendants, they must compensate him for it. That 
would include a reasonable doctor’s bill; a reasonable bill for medicine; a 
reasonable bill for mechanical devices to assist this woman because of her 
injuries ; and reasonable hospitalization, that is, the reasonable expense of 
hospital treatment or cure. All those things this husband would be en- 
titled to be compensated for. 

I must warn you, gentlemen, in conclusion, because some of you 
may not have served as jurors before, that although motions were made 
for a nonsuit and then for the direction of a verdict on behalf of these 
defendants which were denied by the Court, you must not get the notion 
that the denial of those motions was any indication from the Court. to 
you that the Court believed the plaintiffs had a good case. That is not 
so, gentlemen. The Court has no wish to influence you one way or the 
other. In deciding those motions the Court was merely passing upon a 
question, and only this question: Whether or not in this case there was 
conflicting evidence of a character which had to be submitted to you as 
the triers of the facts for you to determine, using the rules of law that 
the Court has given you and applying them to the facts as you find them. 

There are two distinct and separate functions performed by the Court 
and jury. The Court conducts the trial; rules upon the questions of evi- 
dence and sees that the case is presented in an orderly manner, and then, 
most important of all, gives you the rules of law that govern the facts 
that have been laid before you for your determination. Now, you cannot 
change those rules of law. You have to take them and apply them, even 
though you do not like the rules, exactly and only as the Court gives them 
to you. You cannot vary them or change them one jot or tittle. You, on 
the other hand, are the sole determinators of the facts. You decide what 
the facts in the case were. When you have done that and have observed 
the oath each one of you has taken—that is, to base your verdict on the 
evidence—then apply the rules of law the Court has given you to the 
facts as you find them and you will reach a right verdict no matter for 
which side it is rendered. 
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You must divorce yourselves from all questions of sympathy, pas- 
sion or prejudice, whether it is in favor of one side or the other. You 
are not concerned with whether you like an attorney or do not like an 
attorney. Under your oath that has no concern with the determination 
of this case. You are to do justice and that is all you are expected to do, 
and if you take those rules of law that I have given you and apply them 
to the facts as you find them and bring in your verdict just where it falls 
it will be a right verdict. 

If you find for the plaintiffs you must separate your verdict and 
give Mrs. McInerney what she is entitled to under the rules for the meas- 
urement of damages I have given you and give Mr. McInerney what 
he is entitled to under the rules I have given you, and you will say, “We 
find in favor of the plaintiffs and against the defendants, in favor of Mrs. 
McInerney for so much and in favor of Mr. McInerney for so much 
money.” 

If, on the other hand, you find for the defendants and against the 
plaintiffs, you will say, “We find for the defendants and against both 
plaintiffs, a verdict of no cause of action.” 

You may retire, gentlemen. 

(The jury retired. Later the jury was recalled by the Court). 


THE COURT: Gentlemen, I have called you back because of the 
fact, which was overlooked at the time of my charge, that two of these 
defendants, namely Bertha Wilams and Madeline Gibson, were not served 
with a summons and complaint in this case and therefore they are not 
before you now as defendants in this cause. Service may be made upon 
them some other time, but they have not been served here, so that you 
would not render any verdict against Bertha Wilams and Madeline Gib- 
son. The only three defendants now are Herman Frueholz, Frances 
Dunn and Josephine Hamfeld. 

Mr. Armstronc: For the purpose of simplification a motion might 
be entertained by me to strike from the complaint the names of Bertha 
Wilams and Madeline Gibson. 

Mr. Stover: I will agree to that. 

THE COURT: That will be the order of the Court. It appears 
to be the fact, although no transcript was properly prepared for the Court, 
no judgment could be rendered against them in this trial, so that the only 
defendants will be Herman Frueholz, Frances Dunn and Josephine Ham- 


feld. 


(The jury again retired, and later returned a verdict of no cause of 
action ). 
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GRADER v. CORMACK 


(Fifth Judicial District Court of Bergen County, Oct. 4, 1929) 


Negligence—Automobile Accident—Testimony of Both Parties Set Aside, but 
Judgment Nevertheless 


Case of Charles Grader, Plaintiff, against George H. Cormack and 
Mary Cormack, Defendants. Action in tort. 

Mr. Charles Schmidt for Plaintiff. 

Mr. John J. Francis for Defendant. 


LOSCHE, J.: This is an action to recover damages for personal 
injuries sustained on April 24, 1929, when an automobile operated by the 
defendant, George H. Cormack, in which plaintiff was riding, tipped over. 
The case was tried without a jury. 

I have no difficulty in concluding that defendant, George H. Cormack, 
was operating the automobile, a six cylinder, 1926, Packard sedan, on busi- 
ness of his own, relieving defendant, Mary Cormack, the owner of the 
automobile of liability. Doran v. Thomsen, 76 N. J. L. 754. Nor have 
I any difficulty in finding that plaintiff was invited by defendant, George 
H. Cormack, to ride from East Rutherford to Hackensack with him and 
plaintiff’s two friends, Schmidt and Scott, subjecting defendant to the 
rule stated in Paiewonsky v. Joffe, tor N. J. L. 521, 523. 

The difficulty arises by reason of plaintiff’s testimony as to how the 
accident happened. He testified that defendant, George H. Cormack, 
was driving at a speed of about 20 to 25 miles per hour in a northerly 
direction on Terrace avenue in Hasbrouck Heights; that a green traffic 
light at Williams avenue permitted him to cross that thoroughfare without 
stopping; that a short distance north of Williams avenue, on the easterly 
side of Terrace avenue, there was a parked car which defendant proceeded 
to pass, swinging to his left and, after passing it, back to his right; that 
just as defendant had passed the parked car and was still swinging to his 
right, a car in the rear signalled its intention to pass, which it did, cutting 
in front of defendant so sharply as to require him to swing more definitely 
to the right; that then defendant turned to the left again to resume his 
course and had practically stopped when the car tipped over, causing 
plaintiff’s injuries ; that at no time did plaintiff see a car approaching from 
the opposite direction. 

I cannot conceive of this automobile tipping over under such circum- 
stances, bearing in mind that it carried four men. Plaintiff’s testimony 
presented no plausible explanation of the accident. Certainly, he provided 
little basis for charging defendant with negligence. He favored his ad- 
versary more than a party ordinarily does. It is, of course, unusual that 
one’s testimony should tend to defeat the very action which he has in- 
stituted. However, as other witnesses testified, it became apparent that 
plaintiff was mistaken in his version of the occurrence. His manifest lack 
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of intelligence and inability to remember afforded me ample explanation 
for his mistake. 

Plaintiff’s two witnesses, Schmidt and Scott, gave straightforward 
and unimpeached testimony to the effect that defendant, George H. Cor- 
mack, was driving his car at a speed of from 40 to 44 miles per hour ; that 
he was asked to slow down; that he swerved left and right to pass the 
parked car ; that just after he had passed the parked car, a car in the rear 
signalled its intention to pass; that at that time a truck was approaching 
from the opposite direction; that upon hearing said signal, defendant in- 
creased his speed and, at the same time, turned his car left again to resume 
his course ; that the excessive speed of the car in connection with defend- 
ant’s effort to right its direction caused the mishap. 

Defendant, George H. Cormack, testified that he might have been 
going as fast as 25, 28 or 30 miles per hour, but that when the car tipped 
over he had practically stopped; that he could give no explanation of the 
cause for the tipping, except that there was a hole in the road. He did 
not give its size, its location in the road, nor did he state that any of the 
car’s wheels entered it. No other witnesses testified to its presence. Grant- 
ing that there was a hole, it must have been a sizable one to have caused 
this car, carrying four men, when practically stopped to tip over. If it 
were a sizable one and, therefore, easily seen, defendant might very well 
be charged with negligence for not avoiding it or stopping entirely before 
reaching it. However, I cannot accept defendant’s version of the occur- 
rence either, because it, too, strikes me as improbable. 

The Supreme Court of the United States in Atlantic Works v. Brady, 
107 U. S. 192, said: “The inherent probability or improbability of such 
a fact is to be tested by the unquestioned circumstances that surround the 
main transaction or occurrence, as well as by ‘the ordinary laws that gov- 
ern human conduct.’” Applying this yardstick to the situation at hand, 
I cannot but conclude that the accident occurred as Schmidt and Scott 
said it did, because their version is, certainly, the probable one. 

I realize that to find as I do I must not only discount defendant’s 
testimony but also plaintiff’s. Nothing short of a total disregard for my 
natural reactions would permit me to do otherwise. But, may a plaintiff 
recover despite himself? I am satisfied that he may. A party’s testimony 
is received and judged like that of other witnesses. His testimony is re- 
ceived subject to the same rules of evidence. In fact, to-day, a party 
is just another witness. A jury (the Judge here) may disregard the testi- 
mony of any witness. Since, therefore, plaintiff is just another witness, 
I may conclude that he was honestly mistaken in his testimony. 

These observations find support in some measure in the following 
excerpt from the opinion of the Court of Errors and Appeals in Schrei- 
ber v. Public Service Railway Company, 89 N. J. L., 183 at 186: 
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“We think that no reason can be assigned which would put a party 
giving testimony in any other position in this regard than that of a wit- 
ness not a party; and a jury might well conclude that a party has made 
a mistake as to a fact as well as any other witness, and, therefore, if upon 
the whole matter the jury is of opinion that the plaintiff or defendant has 
proved the case, then the verdict should be for that party, although it rests 
upon testimony contrary to that given by the party, and despite the fact 
that the party gave testimony which, standing alone, might preclude a re- 
covery. The mistake of a plaintiff or defendant cannot change facts 


proved by other witnesses.” 

There will be judgment in favor of the plaintiff and against the de- 
fendant, George H. Cormack, and judgment in favor of the defendant, 
Mary Cormack, against the plaintiff. 





IN RE DELAWARE, LACKAWANNA & WESTERN R. R. CO. 


(Board of Public Utility Commissioners, Oct. 2, 1929) 
Railroads—Electrification of Line—Substation 

In the matter of the application of the Del., Lack. & Western R. R. 
Co. for approval of the erection and construction of a substation building 
at Summit in connection with the electrification of its Line. 

Mr. W. J. Larrabee for Delaware, Lackawanna and Western Railroad 
Company. 

Mr. J. P. Broome for City of Summit. 

THE BOARD: This matter is before the Board upon the petition 
of the Delaware, Lackawanna and Western Railroad Company for the 
approval of the erection and construction of a substation in the city of 
Summit. The Delaware, Lackawanna and Western Railroad Company is 
at present engaged in the electrification of its Morris and Essex Division 
passing through Summit, and, in order to furnish and distribute electric 
current for train operation, substations are to be erected at several loca- 
tions, one of which will be at Summit. 

Hearing on the application was held at Newark, September 23, 19209. 
An investigation was made of the proposed location as referred to in the 
original petition, and, objection having been made by residents in the 
vicinity, a conference was held at Summit by representatives of the City 
of Summit, the Railroad Company and this Board. Subsequent to the 
conference a new location was agreed upon and the petition of the Rail- 
road Company accordingly amended. The original petition located the 
substation on Company property at the corner of High street and Kent 
Place boulevard; the amended petition, approximately 800 feet east of 
Passaic avenue in the angle between the Main Line to Morristown and the 
Passaic and Delaware Branch, as shown on plan attached to the amended 
petition, and which location is approximately 3,000 feet further west than 
the proposed original location. 
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Application in this matter is made to the Board pursuant to Section 
13, Chapter 274 of the Laws of 1928, known as the “Zoning Act,” viz: 


“This Act or any ordinance or regulation made under authority of 
this Act, shall not apply to existing property or to buildings or structures 
used or to be used by public utilities in furnishing service, if, upon a peti- 
tion of the public utility, the Board of Public Utility Commissioners shall, 
after a hearing, of which the municipality affected shall have notice, decide 
that the present or proposed situation of the building or structure in ques- 
ta reasonably necessary for the service, convenience or welfare of the 
public.” 


The testimony shows that the erection of the substation is a part of 
the electrification plan, and, as the proposed location is satisfactory to the 
City of. Summit, and it appearing that the building to be erected is reason- 
ably necessary for the service and convenience of the public, the Board, 
therefore, will approve the erection and construction of the substation in 
the manner and at the location set forth in the amended petition. 





FARRELL v. N. J. BELL TELEPHONE CO. 


(Board of Public Utility Commissioners, Oct. 9, 1929) 
Telephone Company Bills—Notices to Pay—Service Cancelled—Reinstatement 
In the matter of the complaint of Frank M. Farrell against New Jer- 
sey Bell Telephone Co., in re method of billing toll charges. 
Mr. Frank M. Farrell pro se. 
Mr. F. W. Nixon and Mr. A. J. Bittig for Respondent. 


THE BOARD: For several years prior to February, 1929, Mr. Far- 
rell had been a subscriber of the respondent, during which time he had 
been billed in accordance with the Company’s practice then effective, that 
is to say, on approximately the first of each month he was billed in ad- 
vance for his local service for the current month and also, after the ren- 
dition of service, for toll charges for the month ended on the 2oth of 
the preceding month. 

On or about February 24, 1929, he received an interim bill for toll 
charges for the month ended February 2oth, with a notice stating that 
the payment of this bill on or before February 27th would be appreciated. 
Being accustomed to paying his bills both for local service in advance 
and for toll service theretofore rendered. Mr. Farrell laid this bill aside. 
On the 28th, however, the respondent’s operative called him up and, fail- 
ing to find him at home, requested of his wife that the bill be paid. She 
promised that the bill would be paid on March Ist, but it was not then 
paid. This special bill was rendered in accordance with the Company’s 
filed tariff, P. U. C._—N. J. General Exchange Tariff, Section 10, Para- 
graph 4 (0) which provides that: 
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“Charges for local messages in excess of the minimum monthly num- 
ber, sent in any period, and for toll messages, at the schedule rates from 
time to time in force and effect, are payable upon request.” 


The same provision was incorporated in the contract for service 
executed by the complainant. Mr. Farrell not having paid this special 
bill, on March 4th his service with respect to toll service and outgoing 
calls during the hours from 9.00 A. M. to 5.00 P. M. on business days 
was interrupted and he was again asked to pay the special bill in question, 
as well as the then current bill for local service in advance. On March 
7th the complainant called relative to the interruption of his service and 
the reason for the same was explained to him, as well as the Company’s 
regular and special billing practice, and the respondent claims that he 
was invited to give its representative credit information which might be 
used as a basis for determining credit treatment to be given him. Mr. 
Farrell refused to give this information, but stated that the bill would be 
paid in due course. The respondent thereupon forwarded a letter to him 
on March 8th again calling his attention to the overdue account and ad- 
vising him that, unless payment were made without further delay, it 
would be necessary for the respondent to terminate his contract and re- 
move the equipment. On March 15th the service was cancelled, effective 
March 3rd, a day previous to the complete interception of service. 


Some four months subsequent to these events Mr. Farrell complained 
to the Board stating that he did not dispute the amount of the bill ren- 
dered by the respondent but he felt he had been treated in a very arbitrary 
manner by the Company. During the hearing he stated that he desired 
that the Board should order restoration of service to him prior to the 
payment of the amounts due the Company and that he should be re- 
assigned the same telephone call number which he had upon discontinu- 
ance of the service. 

In rendering the bill of $17.50 for service rendered prior to February 
23rd, the date of making the bill, the Company was following its rule 
made and provided for such billing and in accordance with the provision 
of the contract for service executed by the complainant. The Company 
was within its rights in so billing and might have, in the absence of the 
complainant’s establishing his credit with the Company, or increased de- 
mand for credit, required a reasonable deposit to secure payment of toll 
bills, just as it requires advance payment with respect to local service 
charges. This right has been sustained by the United States Supreme 
Court in Southwestern Tel. & Tel. Co. v. Danahar, 238 U. S. 482, at page 
489. It did not, however, request a deposit from Mr. Farrell, nor did it 
act until his toll charges for the month ending February 20th exceeded 
$15, which is the amount of credit generally extended under the Com- 
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pany’s practice to a customer whose credit has not been established to 
the satisfaction of its representatives. 


If the Company did not adopt some such measure to protect itself 
from unduly large extensions of credit, this practice would tend to in- 
crease the amount of uncollectible bills of subscribers, the number of 
which would tend to increase in proportion to the amount of credit ex- 
tended. Such unpaid or uncollectible bills are charged to the Company’s 
expenses, which constitute one element in fixing rates. Such bills not 
paid by the subscriber who receives the service are, therefore, in the final 
analysis, pro rated to paying subscribers not so benefited. It therefore 
follows that reasonable rules reducing to a minimum uncollectible bills 
should be adopted and enforced for the benefit of the great body of sub- 
scribers who do pay their bills. The rule questioned by the complainant 
falls within this category. His credit status has not been established to 
the satisfaction of the Company. He made unusual use of the telephone 
service for toll calls, thus increasing the amount of credit exacted from 
the Company, and the protective rule incorporated in the contract signed 
by the complainant was followed by the Company, but the complainant 
did not, on request, written or phoned, respond, nor has he yet paid the 
bills rendered for service, the aggregate amount of which is not disputed 
by him. 

With respect to reéstablishing service, the Company’s Vice-President 
and general counsel stated in a letter dated July 24, 1929, copy of which 
was transmitted to the plaintiff, that: 


“The Company, however, is willing and desires to resume its rela- 
tionship with Mr. Farrell as a customer, and it stands ready to reéstablish 
service for him upon payment of the outstanding charges. To this end 
it is willing to waive the customary service connection charge.” 


In view of the fact, however, that the telephone call number for- 
merly in use by Mr. Farrell has been assigned to another subscriber, it 
would not be practicable to deprive this latter customer in good standing 
of the call number and assign same to the complainant. 

In all cases where the Company intends to discontinue service for 
nonpayment of bills, it should give written notice of its intention so to do 
in clear, unmistakable language, at least five days before taking such sum- 
mary action. 

In view of the foregoing circumstances the complaint should be and 
is hereby dismissed. 
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DAVIS v. N. J. TELEPHONE CO. 


(Board of Public Utility Commissioners, Oct. 16, 1929) 
Telephone Rates—Base Rate on Side Lines, Etc. 


In the matter of the complaint of Lewis K. Davis for Mrs. Grace F. 
Davis against New Jersey Telephone Co., in re rates. 

Mr. Philip Gebhardt for Complainant. 

Mr. E. W. Sutton for Respondent. 


THE BOARD: Lewis K. Davis, on behalf of his wife, complains, 
that she is not billed for mileage in the Hampton Exchange Service Dis- 
trict in accordance with the Company’s effective tariff. The Company 
billed him at the rate of $126.00 per annum for 3% miles (route meas- 
urement) of line from the Hampton Exchange Central Office, whereas 
he claims that he should have been billed $36.00 per annum for one mile 
to the nearest line in Glen Gardner for this mileage, Glen Gardner being 
in the Hampton Central Office District but not in the “base-rate” area 
thereof. 

Mrs. Davis’ wires were strung on an existing pole line running from 
the Hampton Exchange through Glen Gardner and thence to the High 
Bridge Exchange. From Glen Gardner Mrs. Davis paid for the branch 
pole line to her property, a distance approximating one mile in length. 
In Mr. Davis’ opinion she should be billed for mileage on this portion of 
the line only, and not from the boundary of the Hampton “base-rate” 
area, which boundary is taken to be half a mile distant from the Hampton 
Central Office. 

During the pendency of this matter the Board’s Inspector measured 
the distance from the Hampton Exchange to the point at which Mrs. 
Davis’ line branches off and found it to be 1.7 miles; thence, to Mrs. 
Davis’ residence, the distance was 1.1 miles, a total of 2.8 miles. These 
measurements are accepted by all parties. 

The Company’s rule for mileage charges in confusing. Intending 
to deal with rural lines along which six or more instruments receive ser- 
vice in common, the following paragraph was incorporated in this 
schedule : 


“Mileage charges apply when over 300 feet from the main or trunk 
line on public highway.” 

This paragraph referred to rural instruments located on loops on 
side roads, branching off from the main line on the public highway, and 
is inapplicable to the “one party line” installed for Mrs. Davis, the tariff 
for which is at the rate of $36.00 per mile per year. The Company be- 
gan its measurement at the Hampton Central Office instead of at the 
boundary of the base-rate area of the Hampton Central Office District. 
At the hearing it developed that this base-rate boundary line should be 
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taken to include the territory located within one-half mile of the Hamp- 
ton Exchange Office. Including this half-mile in the mileage to be 
charged and making an error in the route measurement results in an 
overcharge of mileage of one mile. 


The main line in Glen Gardner, from which Mr. Davis contends the 
mileage charge should originate, is in the Hampton Central Office Dis- 
trict but not in the “base-rate” area, at the boundary of which this mile- 
age charge should originate. 


The following calculation shows the annual amount which should 
have been billed Mrs. Davis, using the corrected amount of mileage and, 
in parallel column, the amount actually billed her: 


Amount Amount as computed 
as Billed under Tariff 
In residence—main station $27.00' $42.00 
In residence—extension station. . 15.00 15.00 
In residence—two desk sets 6.00 6.00 
In farmer’s house extension station 27.00 15.00 
Mileage to Hampton C. O. to resi- 
126.00 90.00 
Mileage residence to farmer’s 
9.00 


Total annual charge $177.00 

This annual charge is pro rated in equal monthly installments. 

From this it appears that Mrs. Davis was billed $36.00 too much for 
line mileage and $3.00 too little for station equipment. 

The Board, therefore, finds and determines that, 1. Mrs. Davis was 
incorrectly billed for telephone service. 2. Bills corrected to conform 
to the computation herein above set forth should be rendered Mrs. Davis; 
if not so done, the Board will, upon application, issue an order requir- 
ing same to be done. 3. The Company should clarify and restate its 
tariff for mileage to the end that its application will be clear and un- 
mistakable. 


Improperly billed as “rural telephone” on a “single-party” line. 
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ABSTRACTS OF SOME RECENT PUBLIC UTILITY DECISIONS 


In re West Jersey & Seashore R. R—Application for permission to 
abandon the non-agency station at Harding on the Bridgeton Branch. 
The Board: “It is apparent that the passenger revenue for the year June, 
1928, to May, 1929, does not warrant continuing the station for pas- 
sengers, but the volume of freight business would appear to require that 
freight facilities should be maintained. The Board, therefore, will and 
hereby does grant permission to discontinue the passenger station, and 
the petition as to abandonment of freight facilities is denied.” Decision 
Oct. 1, 1929. Mr. Frank T. Lloyd, Jr., for Petitioner. 

Similar applications were made for permission to abandon non- 
agency stations at Liberty Park, Ancora and Murphy on the main line; 
also at Freeman, Cropwell, Melrose, Elmwood Road, Locust Grove and 
Orchard, on the Medford Branch; also at Greens, Coopers and Jumbo on 
the Penns Grove Branch; also at Beideman on the Camden Terminal 
Division; also at Ogden, Rulon Road and Ivyside on the Salem Branch. 
The applications were approved except at Ancora, Morris Station Rulon 
Road and Greens. Decision Oct. 1, 1929. Mr. Frank T. Lloyd, Jr., for 
Petitioner. Protestants were represented by Mr. J. Edward Craven and 
Mr. F. W. Davis. 

Another application concerned “inadequate passenger train service 
on the Main Line of the Atlantic City Division of the West Jersey and 
Seashore Railroad Company,” there being numerous complaints about 
it to the Board. As a result of conferences it was understood that ad- 
ditional trains would be operated for an experimental period of 30 days, 
when the matter would be considered by the Board. Decision Oct. 1, 
1929. Mr. William B. Knight for Petitioners, Mr. Frank T. Lloyd, Jr., 
for R. R. Company. 
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REFORM IN PRACTICE 





errors in the history of the news- 
paper, simply because the paper 


Editor of The Journal. 


Sir: If we all thought alike it 
would be a flat world, and I am 
told a “magazine fan” once wrote 
one of our weeklies of world-wide 
circulation that he had enjoyed 
every article published that week, 
and wished to inquire why such 
could not be a constant product. 
That letter raised more trouble in 
that office than all the accumulated 


was supposed to be published to 
please the whole people and not a 
single person. 

If I correctly recall the early past 
those cases which were threshed 
out by repeated practice motions 
“every Saturday” in South Jersey 
were tried before the jury with ex- 
pedition and little trouble. It cer- 
tainly made the trial of the cases 
less of a game and brought the 
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“law” in the forefront of the case. 
It is fair ground for debate that 
one of the causes of our heavy trial 
lists is due to the failure of the law- 
yers to make use of the tools pro- 
vided by the Practice Act. 

Perhaps, also, common law 
Courts might well abolish trial 
Terms and set all cases down for 
specific days when at issue, just as 
is done in the Court of Chancery. 
A venire facias for a jury could be 
issued in each case, to be executed 
from a monthly list or general panel 
to be placed in, the hands of the 
lawyers immediately upon its being 
impaneled. 

Much of the discarded common 
law practice would respond to 
polish just as will a piece of Santo 
Domingo mahogany, which has 
seen service in a chicken roost. 

W. M. C. 





SOME STATE NOTES 


On October 23rd the New Jer- 
sey Supreme Court disbarred 
Joseph Irving Davidson, whose of- 
fice was in the American Mechanic 
Bldg., Trenton, because of unpro- 
fessional conduct, as recommended 
by the State Board of Bar Exam- 
iners. At the same time it sus- 
pended from practice Henry H. 
Wittstein, also of Trenton, with of- 
fice in the Commonwealth Bldg., 
after a similar recommendation. 

Mrs. Martha Clark Alward, 
widow of former Judge Joseph Al- 
ward, of Elizabeth, died there on 
October 20, aged gt. Judge AI- 
ward died November 18, 1897, and 
was well known as an _ upright, 
painstaking counselor and Judge. 
Their daughter, Miss Mary E., has 
been a member of the New Jersey 
Bar since 1808. 

Mr. Andrew L. McDonough, of 
Plainfield, has been appointed as 
one of the Assistants to Attorney- 
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General Stevens. He was assigned 
to the State Department of Bank- 
ing and Insurance. His designa- 
tion was urged by Commissioner 
Frank Smith of that Department 
at a conference with the Attorney- 
General. 

Jacob Siff, lawyer, of 60 Park 
Place, Newark, aged 35 years, com- 
mitted suicide Nov. 5, at his home, 
112 Hillside avenue. 

Former Senator John Boyd Avis, 
of Woodbury, Gloucester county, 
was appointed by President Hoover 
U. S. District Court Judge for New 
Jersey, succeeding Judge Bodine, 
who resigned. Judge Davis was 


admitted to the Bar of New Jer- 
sey at the February Term, 1898, 
and as counselor three years later; 
was a member of the New Jersey 
Assembly 1902-’05; Speaker of the 
House, 1904-05; and member of 
the New Jersey Senate, 1906-’08. 





THE PIONEER WOMAN LAWYER 


From the second volume of the 
“Dictionary of American Biogra- 
phy,” published by Charles Scrib- 
ner’s Sons for the American Coun- 
cil of Learned Societies, we learn 
that Myra Bradwell was apparently 
the pioneer of her sex in the legal 
profession. In 1868, Mrs. Brad- 
well, whose husband was a prac- 
ticing lawyer, established the “Chi- 
cago Legal News.” She had taken 
up the study of law with the idea 
of assisting her husband in _ his 
work, but later determined to fit 
herself for practice. Having passed 
the necessary examination, she ap- 
plied twice for admission to the 
Bar, and was refused, the first time 
on the ground that, as a married 
woman, she was under disability, 
and the second time on the ground 
that she was a woman (Bradwell v. 
State, 55 Ill. 535). The United 
States Supreme Court refused to 
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interfere (16 Wall. 130), on the 
ground that the State had power to 
prescribe the qualifications for ad- 
mission to the Bar. 

Mrs. Bradwell, blessed with a 
persistence equal to her talents, pro- 
cured the passage of a law, in 1882, 
granting to all persons, irrespective 
of sex, freedom to choose their pro- 
fession. Having won this right for 
women, she apparently disdained to 
make any further application on 
her own behalf, whereupon the II- 
linois Supreme Court came for- 
ward handsomely and admitted her 
on her original application. Mrs. 
Bradwell was subsequently, March 
28, 1892, admitted to practice be- 
fore the United States Supreme 
Court.—United States Law Re- 
view. 





BOOK NOTICES 


THE New JERSEY CONSTITUTION OF 


1776. By Charles R. Erdman, 
Jr., Department of Politics, 
Princeton University, Princeton: 
Princeton Press, 1929. Pp. 166. 


In all respects this is the most 
complete, the most interesting, the 
most satisfying of any work on the 
subject of which it treats to our 
knowledge. No doubt many of our 
readers, especially older lawyers 
and younger historians, have sup- 
posed they understood the influ- 
ences surrounding the adoption of 
one first State Constitution in 1776, 
but we venture to say this book will 
clarify their views to an amazing 
extent. Nothing in the way of com- 
ment before and at and after the 
time this instrument governed New 
Jersey, whether in addresses, or in 
the newspapers, or in books touch- 
ing this particular subject since, 
seems to have been overlooked. To 
every point there are footnotes giv- 
ing authorities, and these authori- 
ties are collated in an Appendix. 


While every portion of Prof. 
Erdman’s story has its fascinating 
side, we have lingered most on the 
last two Chapters, the one on “Ju- 
dicial Review and Vested Rights,” 
to give a short title to it, and the 
other on “The Movement for Con- 
stitutional Revision,” which culmi- 
nated in the Constitution of 1844. 
No other State of the original thir- 
teen had a similar fundamental gov- 
ernment to that embodied in the 
1776 Constitution, which came into 
being without any vote of the peo- 
ple of the State, and which became 
authority for legislation under it 
for so long a period as nearly sev- 
enty years. The Professor gives 
his reasons for supposing that the 
real draftsman of the document was 
Jonathan Dickinson Sergeant, noted 
lawyer, who represented in the Con- 
vention Middlesex county, but had 
previously represented Somerset, 
and not others to whom it has gen- 
erally been attributed. Few know 
how vital questions concerning the 
effect of different parts of the early 
Constitution or legislation there- 
under were, from time to time, de- 
bated in the newspapers, even as to 
woman suffrage, the election of 
United States Senators, the author- 
ity of the Supreme Court over Leg- 
islative statutes, the power to grant 
divorces, etc., but this book tells, in 
concise language, the complete 
story, and, when one reads it, he 
will be certain to study anew for 
himself the 1776 “Bill of Rights,” 
as it might well be called. 


THE Courts, Jupces AND LaAw- 
YERS; MEDICINE AND Doctors. 
(Reprint from “A History of 
Trenton, 1679-1929.” By Fred- 
erick W. Gnichtel. Trenton, 
1929. Pp. 54. 

Judge Gnichtel has done a service 
to the Bar of the State as well as to 
the medical profession in reproduc- 
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ing in handy form his admirable ac- 
count of the Courts, lawyers, doc- 
tors, etc., of Trenton, from the far 
past to the present. While privately 
printed it is likely to have a wide 
reading. The facts there gathered, 
like all those included in the two- 
volume “History of Trenton,” the 
appearance of which gives added 
honor to that city’s recent 250th An- 
niversary, are not to be found else- 
where without great search. 





. OBITUARIES 


Mr. Hopart TUTTLE 


Mr. Hobart Tuttle, formerly of 
Paterson, N. J., died suddenly from 
a heart attack while on Market 
street of that city on October 22, 
1929. He had of late years made 
his home in Paris, and had also 
travelled extensively in Europe. He 
was born in Paterson August 25, 
1869, and was the son of the late 
well-known lawyer, Socrates Tut- 
tle, and his second wife, Mary 
(Dickey) Tuttle. He was named 
after the late Vice-President Ho- 
bart, who was a son-in-law of So- 
crates Tuttle by thé latter’s first 
wife. 

After an excellent education Ho- 
bart was admitted as an attorney of 
the New Jersey Bar at the June 
Term, 1895, and became a counselor 
three years later. He became a 
member of the law firm of Wilcox, 
Blauvelt & Tuttle, and at one time 
had offices in the Prudential Bldg. 
in Newark. It was while visiting a 
sister in Paterson that he died; he 
was about to return to France the 
next day. 

Mr. Tuttle was Secretary to Gov- 
ernor Griggs when the latter was 
Governor, and had also been con- 
nected with the Public Service Cor- 
poration. During the World War, 
while in Europe, both he and his 
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wife were active in war work. He 
was twice married and is survived 
by the second wife, pending whose 
return to America his funeral was 
delayed, the body being placed in 
the meantime in the receiving vault 
at Cedar Lawn. 


The Paterson “Press-Guardian,” 
said of Mr. Tuttle in announcing his 
death: 

“Although Hobart Tuttle has 
lived abroad for a number of years, 
he kept in touch with Paterson on 
frequent visits here. He cherished 
fond memories o1 the city in which 
he was born, where he spent his 
young manhood and was well known. 
Mr. Tuttle was educated in this city 
and it was here that he started on 
his career as a lawyer, maintaining 
offices in the Paterson National 
Bank. There were few citizens 
more popular than was Hobart Tut- 
tle, when he lived here. He was 
interested in athletic events in the 
North Jersey Country Club pro- 
grams. He served the old First 
Presbyterian Church as a member 
of the Board of Trustees and the 
Paterson General Hospital as its 
President a number of years ago.” 


Mr. Joun B. HUMPHREYS 


Mr. John B. Humphrey, one of 
the oldest members of the Passaic 


County Bar, died November 1, 
1929, of diabetes at the Passaic Gen- 
eral Hospital. He had been ill for 
some time. He was born in Done- 
gal county, Ireland, July 10, 1854, 
being the son of John James Hamil- 
ton Humphreys and his wife, Eliza- 
beth (Style) Humphreys, the form- 
er being a noted English lawyer for 
many years. After attending the 
schools at Rugby and Oxford he 
went, in 1872, to Ontario, Canada, 
where, at Orangeville, he studied 
law with Hon. Maitland McCarthy, 
and was admitted to the Ontario 
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Bar about 1885. Thereafter, for 
three years, he practiced with the 
late J. H. and C. L. Ferguson, of 
Toronto. 

After the expiration of this period 
he moved to New Jersey, and was 
admitted to the Bar of this State at 
the February Term, 1889, and as 
counselor three years later. 

Shortly after his admission he 
formed a partnership with the late 
Eugene V. Stevenson, former Vice- 
Chancellor of the State, which asso- 
ciation continued for many years. 
He then practiced for some time on 
his own account, and in 1902 
formed an alliance with William A. 
Sumner, with whom he was asso- 
ciated at his death. His practice had 
been along general lines, special at- 
tention being given to Chancery and 
corporation law, in which branches 
he excelled. He served as Special 
Master in Chancery for many 
years; also as Supreme Court Ex- 
aminer and as counsel for the Ham- 
ilton Trust Company of Paterson, 
the Employés Liability Corporation, 
of London, England, the Fidelity & 
Casualty Company, of New York, 
and many others. 

Mr. Humphreys possessed that 
wonderful perseverance and that re- 
markable capacity for continuous 
hard work which enables a man to 
accomplish much in life, and which 
wins the esteem and confidence in 
men. By these distinguished quali- 
ties he had risen to success, and, in 
connection with his professional 
rank, made an enviable reputation 
in private and social life. He was 
formerly a resident of Passaic, but 
in later years he moved to Glen 
Rock. He was formerly a member 
of St. John’s Episcopal Church, of 
Passaic. 

The deceased married (1st) Bella, 
daughter of Guy Leslie, Esq., of 


THE NEW JERSEY LAW JOURNAL 





Orangeville, Canada. He had four 
children, Charles. Style, Guy Ham- 
ilton, Rosamond and Claud, and 
(2nd), Julia Ethel Seamon, who, 
with a daughter, survive him. 


The deceased was a member of 
the Passaic Lodge of Elks, the As- 
sociated Bar of the State of New 
York, the New Jersey State Bar, 
Passaic County Bar, American Bar 
Association and the Hamilton Club. 


Editorially a Paterson newspaper 
said : “He was a gentleman of great 
culture, of great attainments. In his 
death, the Bar has lost one of its 
most sterling members.” 


Mr. BENJAMIN F. EpsALut 


Benjamin Franklin Edsall, a 
member of the Essex County Bar, 
but practicing nearly entirely in 
New York City, where he was also 
an attorney and had offices at 176 
Broadway, died Oct. 21, 1929, at 
Easton, Pa., while a patient there 
at the Easton Sanatarium. While 
upon the bank of the Delaware riv- 
er the attack came on him and he 
fell into the river. Attendants with 
him drew him out at once, but he 
died in a few minutes. 

Mr. Edsall was born at Fort Lee, 
N. J., November 6, 1858. For about 
45 years he had lived in Newark, 
his residence at time of his death 
being at 280 Roseville avenue. He 
was formerly active in the Metho- 
dist Episcopal Church of Roseville, 
and at one time a member of the 
State Board of Children’s Guar- 


dians. He was one of the founders: 


of the City Trust Company of New- 
ark and a Director in that Company. 
Surviving him are his wife, Ellen 
(Yeakel) Edsall, two sons, Charles 
and Walter, and two daughters, 
Miss Jessie and Mrs. Ralph Pren- 
tice. 
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